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DISPOSITION: The judgment is affirmed. Costs on 
appeal are awarded to respondents. 
 
CASE SUMMARY: 
 
 
PROCEDURAL POSTURE: Appellant medical center, 
proponents of a referendum measure, sought review of 
an order of the Superior Court of Merced County (Cali-
fornia), which removed the measure from the county 
election ballot. 
 
OVERVIEW: Appellant medical center argued in sup-
port of its referendum measure that the county board 
improperly awarded the air ambulance service of appel-
lee hospital the contract to service the exclusive operat-
ing area (EOA), because most trauma victims were taken 
to appellee's facility and it did not get its "fair share." 
The court disagreed, noting first that the trial court or-
dered appellee registrar to remove the referendum from 
the ballot. Explaining, the court rejected the contention 
that the board's action, directly or indirectly, constituted 
an impermissible legislative enactment of an EOA. The 
board merely adopted the recommendation of a legisla-
tively created emergency medical services committee 
(EMS) that the air ambulance service serve the EOA, the 
recommendation authorized by the grandfather clause of 
Cal. Health & Safety Code §  1797.224 . Any contention 
that the board's action was unlawful was more appropri-
ately addressed in the courts, not by referendum. More-
over, the court also rejected the contention that the 
board's "permissive" action to implement state policy 
was subject to repeal by referendum, as mere advisory 
action was beyond the reach of the referendum process. 
 

OUTCOME: Order affirmed removing from the county 
election ballot a measure proposed by appellant medical 
center, a proponent of the referendum measure, because 
county board's adoption of a recommendation of a legis-
latively created committee to award appellee hospital an 
exclusive operating area contract (EOA) not repealable 
by referendum, as board did not legislate the EOA and its 
advisory action was not subject to the reach of a referen-
dum. 
 
LexisNexis(R) Headnotes  
 
 
Governments > Legislation > Initiative & Referendum 
Process 
[HN1] A trial court should give great deference to the 
electorate's constitutional right to enact or repeal laws 
through the initiative and referendum process; a court 
will remove an initiative or referendum from the ballot 
only on a compelling showing that a proper case has 
been established for interfering. 
 
Civil Procedure > Appeals > Standards of Review > 
Abuse of Discretion 
Governments > Legislation > Initiative & Referendum 
Process 
[HN2] A trial court has discretion whether to entertain a 
preelection challenge to a ballot measure, and that an 
appellate court reviews the trial court's action for abuse 
of discretion. 
 
Public Contracts Law > Types of Contracts > State 
Contracts Generally 
[HN3] The Emergency Medical Services System and 
Prehospital Emergency Medical Care Personnel Act, 
Cal. Health & Safety Code §  1797 et seq. (1980), pro-
vides that each county may develop an emergency medi-
cal services (EMS) program. If a county elects to de-
velop an EMS program, it must designate a local EMS 



 

agency (the local agency). Each local agency is required 
to employ a physician as its medical director, and such 
physician must have substantial experience in the prac-
tice of emergency medicine unless that requirement 
places an undue hardship on the county or counties. §  
1797.202(a). The local agency is required to plan, im-
plement, and evaluate an emergency medical services 
system consisting of an organized pattern of readiness 
and response services based on public and private 
agreements and operational procedures. §  1797.204. The 
local agency may submit the plan to the authority for 
approval. §  1797.250. Among the mandatory subjects of 
the local EMS plan is transportation of emergency medi-
cal patients. 
 
Public Contracts Law > Types of Contracts > State 
Contracts Generally 
[HN4] See Cal. Health & Safety Code §  1797.224 
(1980). 
 
Governments > Legislation > Initiative & Referendum 
Process 
[HN5] The referendum power does not permit the estab-
lishment of a "jury" of the electorate to pass on the legal-
ity of the governing body's action;  rather, referendum 
permits the establishment of a "legislature" of the entire 
electorate to pass upon the wisdom of action lawfully 
taken by the governing body. 
 
Governments > Legislation > Initiative & Referendum 
Process 
[HN6] Mere advisory action by a local governing body is 
beyond the reach of the referendum process. 
 
Governments > Legislation > Initiative & Referendum 
Process 
[HN7] Where the legislature has enacted a statewide 
policy and has assigned to a particular local body the 
duty to implement that policy, the legislature thereby 
places implementation of the statewide policy beyond the 
reach of initiative and referendum. 
 
SUMMARY: CALIFORNIA OFFICIAL REPORTS 
SUMMARY 
  

A county board of supervisors, acting pursuant to 
the Emergency Medical Services System and Prehospital 
Emergency Medical Care Personnel Act (EMS Act) 
(Health & Saf. Code, §  1797 et seq.), authorized the 
county's health department, serving as the local agency 
under the EMS Act, to establish an exclusive operating 
area (EOA) served by plaintiff's air ambulance service. 
Dissatisfied with the board's resolution of the matter, one 
of plaintiff's competitors submitted a referendum petition 
challenging the board's action. Plaintiff filed a writ peti-

tion to prevent the referendum from being placed on the 
ballot, and the competitor filed a cross-complaint/petition 
for a writ of mandate, seeking an order that the board 
repeal its action or that the referendum be placed on the 
ballot. The trial court granted plaintiff's petition and or-
dered the referendum measure off the ballot, while deny-
ing the cross-petition. (Superior Court of Merced 
County, No. 117792, William T. Ivey, Judge.) 

The Court of Appeal affirmed the judgment. It held 
that the trial court properly ordered that the referendum 
measure be removed from the ballot, despite the asser-
tion by plaintiff's competitor that the board's action con-
stituted legislative establishment of the EOA, and that 
such an act could be repealed by referendum. The board 
was not authorized by statute to establish an EOA; only 
the local agency could do so (Health & Saf. Code, § §  
1797.85, 1797.224). Even assuming the health depart-
ment, as the local agency, acted as if it had no discretion 
to reach a decision at variance with the board's recom-
mendation, the context of the issue was statutory author-
ity. If either the board or the local agency acted unlaw-
fully, the unlawful action would have had to be ad-
dressed in the courts, not in a referendum. Moreover, the 
Legislature did not intend to invest the board, a body 
with no medical expertise, with the full power to estab-
lish an EOA via a binding recommendation. The court 
further held that the board's action, even if construed as 
merely a permissive recommendation, did not constitute 
legislative action that was the proper subject of a refer-
endum. Mere advisory action by a local governing body 
is beyond the reach of the referendum process. Even if a  
referendum were permitted to repeal a mere recommen-
dation, the present case would not have permitted the 
referendum. Where the Legislature has enacted a state-
wide policy and assigned to a particular local body the 
duty to implement that policy, the Legis lature places 
implementation of the policy beyond the reach of initia-
tive and referendum. (Opinion by Vartabedian, J., with 
Ardaiz, P. J., and Buckley, J., concurring.) 
 
HEADNOTES: CALIFORNIA OFFICIAL 
REPORTS HEADNOTES  
  
Classified to California Digest of Official Reports 
  
 (1) Initiative and Referendum §  16--Local Elections-
-Referendum--Challenge to Placing Referendum 
Measure on Ballot--Standard of Judicial Review Fol-
lowing Election.  --On appeal from proceedings adjudi-
cating a writ petition filed by opponents of a referendum 
measure, after the trial court removed the measure from 
the ballot, the proper standard of review was not the 
preelection "compelling showing" standard (ballot meas-
ure should be presented to the voters absent a compelling 
showing to the contrary), since the election had already 



 

taken place. That standard only seeks to preserve the 
rights of the electorate until full judicial consideration of 
the legality of an initiative or referendum measure in an 
appropriate action challenging the legality of the adopted 
initiative or referendum. Once the appellate court's con-
sideration is postelection, whether it is confronted with a 
victorious measure or one that never made the ballot in 
the first place, the court simply determines whether, as a 
matter of law, the ballot measure is valid. 
  
 (2a) (2b) Initiative and Referendum §  16--Local 
Elections--Referendum--Challenge to Establishment 
of Exclusive Operating Area Under Emergency 
Medical Services System and Prehospital Emergency 
Medical Care Personnel Act--As Improper Subject of 
Referendum.  --The trial court properly ordered that a 
referendum measure challenging the establishment of an 
exclusive operating area (EOA) under the Emergency 
Medical Services System and Prehospital Emergency 
Medical Care Personnel Act (Health & Saf. Code, §  
1797 et seq.) be removed from a county election ballot, 
despite the assertion by a proponent of the measure that 
the act of the county board of supervisors in recommend-
ing to the local agency that the EOA be created consti-
tuted legislative establishment of the EOA, and that such 
an act could be repealed by referendum. The board was 
not authorized by statute to establish an EOA; only the 
local agency could do so (Health & Saf. Code, § §  
1797.85 , 1797.224). Even assuming the county health 
department, as the local agency, acted as if it had no dis-
cretion to reach a decision at variance with the board's 
recommendation, the context of the issue was statutory 
authority. If either the board or the local agency acted 
unlawfully, the unlawful action would have had to be 
addressed in the courts, not in a referendum. Moreover, 
the Legislature did not intend to invest the board, a body 
with no medical expertise, with the full power to estab-
lish an EOA via a binding recommendation. Such an 
interpretation would strip from the local agency--the 
entity with the relevant professional expertise (Health & 
Saf. Code, §  1797.202)--all discretion in the establis h-
ment of an EOA. 
  
 (3) Initiative and Referendum §  10--Local Elections-
-Nature and Scope of Powers--Purpose.  --The purpose 
of a referendum is to repeal a lawful enactment by the 
local governing body; the purpose of an initiative is to 
enact laws the local governing body could enact. The 
referendum power does not permit the establishment of a 
"jury" of the electorate to pass on the legality of the gov-
erning body's action; rather, referendum permits the es-
tablishment of a "legislature" of the entire electorate to 
pass upon the wisdom of action lawfully taken by the 
governing body. 
  

[See 7 Witkin,  Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, §  120 et seq.] 
  
 (4) Initiative and Referendum §  16--Local Elections-
-Referendum--Challenge to Establishment of Exclu-
sive Operating Area Under Emergency Medical Ser-
vices System and Prehospital Emergency Medical 
Care Personnel Act--As Improper Subject of Refer-
endum--Permissive Recommendation of Board of 
Supervisors.  --The trial court did not err in ordering that 
a referendum measure challenging the establishment of 
an exclusive operating area (EOA) under the Emergency 
Medical Services System and Prehospital Emergency 
Medical Care Personnel Act (EMS Act) (Health & Saf. 
Code, §  1797 et seq.) be removed from a county election 
ballot, since the county board of supervisors' recommen-
dation to the local agency to establish the EOA, even if 
construed as merely a permissive recommendation, did 
not constitute legislative action that was the proper sub-
ject of a referendum. Mere advisory action by a local 
governing body is beyond the reach of the referendum 
process. Even if a referendum were permitted to repeal a 
mere recommendation, the present case would not have 
permitted the referendum. Where the Legislature has 
enacted a statewide policy and assigned to a particular 
local body the duty to implement that policy, the Legisla-
ture places implementation of the policy beyond the 
reach of initiative and referendum. In this case, the Leg-
islature expressly declared statewide policy (Health & 
Saf. Code, § §  1797.5  and 1797.6) and delegated the 
creation of the EMS plans (Health & Saf. Code, §  
1797.204) and the creation of EOA's (Health & Saf. 
Code, §  1797.224) to the local agency. The Legislature 
also required that the local agency be staffed in a manner 
that would ensure its special expertise (Health & Saf. 
Code, §  1797.202). The strong indication of the Legisla-
ture's intent to remove EMS planning and implementa-
tion from the initiative process overcomes the presump-
tion that local legislative decisions are subject to initia-
tive and referendum.  
 
COUNSEL: Neumiller & Beardslee, Steven A. Herum 
and Michael D. Daudt for Real Party in Interest, Cross-
complainant and Appellant. 
  
Allen, Polgar Proietti and Fagalde, Terri L. Allen and 
Brian L. McCabe for Plaintiff and Respondent. 
  
No appearance for Defendants, Cross-defendants and 
Respondents. 
 
JUDGES: Opinion by Vartabedian, J., with Ardaiz, P. J., 
and Buckley, J., concurring. 
 
OPINIONBY: VARTABEDIAN, J. 



 

 
OPINION:  [*1303]   [**548]  

VARTABEDIAN, J. 

The trial court ordered a referendum measure re-
moved from the November 1994 Merced County election 
ballot. Proponents of the referendum measure appealed 
and sought a stay in this court to permit the measure to 
remain on the ballot while the appeal was pending. We 
denied the stay on August 11, 1994. We now affirm the 
judgment. 

FACTS AND PROCEDURAL HISTORY 

The underlying facts are undisputed. In 1980, the 
Legislature enacted the Emergency Medical Services 
System and Prehospital Emergency Medical Care Per-
sonnel Act, Health and Safety Code section 1797  et seq. 
(the EMS [***2]  Act).  n1 (See Stats. 1980, ch. 1260, §  
7, pp. 4261-4277.) Pursuant to the EMS Act, respondent 
Merced County (County) on January 21, 1981, entered 
into a joint powers agreement with neighboring counties 
for the purpose of establishing and operating an emer-
gency medical services system.  

 
 

  
n1 Further statutory references are to the Health 
and Safety Code unless otherwise noted. 
  

 [*1304]  

Also acting pursuant to the EMS Act, County with-
drew from the regional agreement on July 1, 1993, des-
ignating its department of public health as County's 
emergency medical services agency. 

On September 1, 1993, County's board of supervi-
sors (the Board) requested that another body established 
under the EMS Act, the Emergency Medical Care Co m-
mittee (EMCC), examine the question of providing air 
ambulance service for County. The EMCC made several 
recommendations, including establishment of a large 
geographic portion of the county as an exclusive operat-
ing area (EOA) pursuant to the EMS Act. The EMCC 
further recommended that [***3]  Medi-Flight, the air 
ambulance service of respondent Memorial Hospitals 
Association (Memorial) in Modesto, be awarded the con-
tract to serve the EOA pursuant to an existing-service or 
"grandfather" provision of the EMS Act. 

The Board conducted a public hearing on the rec-
ommendation on February 8, 1994. Representatives of 
appellant, NME Hospitals, Inc., doing business as Doc-
tors Medical Center (Doctors), also located in Modesto, 
appeared and objected to establishment of the EOA. 
They did not contend Medi-Flight was incompetent or 

that patients taken to Memorial did not receive adequate 
medical care. Rather, their complaint was that  [**549]  
Medi-Flight transported most trauma victims to Memo-
rial and Doctors did not get its "fair share" of airborne 
patients. 

By a three-to-two vote on February 8, 1994, the 
Board "Accept[ed] the recommendation" of the EMCC 
and "Authorize[d] the Health Department, serving as the 
Merced County Emergency Medical Services Agency, to 
implement the recommendations of the Emergency 
Medical Care Committee." 

Dissatisfied with this resolution of the matter, Doc-
tors circulated a referendum petition calling on the Board 
to rescind its February 8 action [***4]  or, in the alterna-
tive, to place such rescission before the voters at the No-
vember general election. According to Doctors, by 
March 8, 1994, 7,909 signatures had been collected on 
the referendum petitions, more than twice the minimum 
number required for such a petition (3,368). The peti-
tions were presented to respondent Randol, the Merced 
County Clerk and Registrar of Voters (the Clerk) on 
March 8. 

The Elections Code requires that the county 
clerk/elections official certify a referendum petition 
within 30 days after it is filed. (See former Elec. Code, §  
3707 and 3755, now §  9114 and 9146.) As of April 8, 
1994, the Clerk had not acted to accept or reject the ref-
erendum petition, however. On that  [*1305]  date, Me-
morial filed a "petition for writ of mandate, prohibition 
or other appropriate relief and complaint for temporary 
restraining order and injunction and declaratory relief." It 
named the Clerk and the Board as respon-
dents/defendants, and named Doctors and related entities 
as real parties in interest. As amended on April 11, 1994, 
the petition sought to prevent respondents/defendants 
from placing the referendum on the ballot. County an-
swered the petition, agreeing the [***5]  referendum 
should be removed from the ballot. County counsel in-
structed the Clerk to take no further action to certify the 
referendum petitions pending further directions from the 
court. 

On April 22, 1994, Doctors filed a "cross-
complaint/petition for writ of mandate." The com-
plaint/petition sought an order that the Board repeal its 
February 8 action or that the Clerk and the Board take all 
necessary steps to place the referendum measure on the 
November 1994 ballot. 

Alternative writs were issued on the petition and 
cross-petition. After responses, answers and points and 
authorities were filed, the trial court heard the matter on 
May 9, 1994. The court granted the petition for writ of 
mandate and ordered the referendum measure off the 
ballot; the court denied the cross-petition. Judgment was 



 

entered May 18, 1994, and a preemptory writ issued that 
same day. Doctors timely filed its notice of appeal on 
June 10, 1994.  n2  

 
 

  
n2 Doctors, the appellant, is neither an elector nor 
a taxpayer of County. No party raised the issue of 
standing in the court below or in initial briefing 
before us. (Cf.  City of Irvine v. Irvine Citizens 
Against Overdevelopment (1994) 25 Cal. App. 
4th 868, 874 [30 Cal. Rptr. 2d 797].)   

We requested supplemental briefing on the 
issue, citing People ex rel.  Lynch v. Superior 
Court (1970) 1 Cal. 3d 910 [83 Cal. Rptr. 670, 
464 P.2d 126]. " 'In general, California courts 
have no power in mandamus or otherwise to ren-
der advisory opinions or give declaratory relief.' 
(Municipal Court v. Superior Court (Swenson) 
[(1988]) 202 Cal. App. 3d [957, 961], citing Peo-
ple ex rel.  Lynch v. Superior Court (1970) 1 Cal. 
3d 910, 912 . . ., and Carsten v. Psychology Ex-
amining Com. (1980) 27 Cal. 3d 793, 798  . . . .)" 
( Municipal Court v. Superior Court (Gonzalez) 
(1993) 5 Cal. 4th 1126, 1132 [22 Cal. Rptr. 2d 
504, 857 P.2d 325].)   

Nevertheless, the court has discretion to ad-
dress an issue of great importance, particularly 
when the matter has been fully litigated below, 
thoroughly briefed on the merits, and the parties 
desire resolution of the issues. ( Dix v. Superior 
Court (1991) 53 Cal. 3d 442, 454 [279 Cal. Rptr. 
834, 807 P.2d 1063].)  In this regard, we note that 
County respondents have not responded to the 
court's inquiry concerning standing, although re-
spondent Memorial replied by objecting to appel-
lant's standing. (See Municipal Court v. Superior 
Court (Gonzalez), supra, 5 Cal. 4th at p. 1132.)   

In this case, County has a clear public duty to 
place lawful referendum measures on the ballot. 
We conclude Doctors' financial interest as a po-
tential health care provider in Merced County as-
sures a sufficient stake in the outcome of the lit i-
gation to ensure a truly adversarial proceeding. 
Since the relief sought by Doctors is to procure 
the enforcement of a public right, we will address 
the merits of Doctors' contention that County has 
a public duty to place the referendum measure on 
the ballot. ( Common Cause v. Board of Supervi-
sors (1989) 49 Cal. 3d 432, 439 [261 Cal. Rptr. 
574, 777 P.2d 610]; Green v. Obledo (1981) 29 
Cal. 3d 126, 144-145 [172 Cal. Rptr. 206, 624 
P.2d 256].)  

  
 [***6]   [*1306]  

 [**550]  DISCUSSION 

Standard of Review 

In Save Stanislaus Area Farm Economy v. Board of 
Supervisors (1993) 13 Cal. App. 4th 141 [16 Cal. Rptr. 
2d 408]  (Save Stanislaus), we considered the appropriate 
standards for removal of an initiative or referendum 
measure from the ballot before the voters are permitted 
to vote on the measure. We held that [HN1] the trial 
court should give "great deference to the electorate's con-
stitutional right to enact [or repeal] laws through the ini-
tiative [and referendum] process; a court will remove an 
initiative [or referendum] from the ballot only 'on a com-
pelling showing that a proper case has been established 
for interfering.' [Citation.]" ( Id. at p. 150.)   

We also noted that [HN2] the trial court has discre-
tion whether to entertain a preelection challenge to a 
ballot measure, and that we review the trial court's action 
for abuse of discretion. (Save Stanislaus, supra, 13 Cal. 
App. 4th at p. 150.)   

In Save Stanislaus, the trial court had allowed the 
ballot measure to be presented to the voters; in other 
words, it granted a preemptory writ compelling the board 
of supervisors to place the measure on the [***7]  ballot. 
Our holding that a duly certified ballot measure should 
be presented to the voters unless there was a "compelling 
showing" to the contrary was a pragmatic one. Initiative 
and referendum measures usually arise from controver-
sial or unpopular local government action. There is usu-
ally insufficient time for full appellate consideration of a 
ballot measure before the election. As a result, the unilat-
eral decision by local government officials to keep a 
measure off the ballot effectively may thwart the initia-
tive/referendum process, unless trial courts vigilantly 
protect the process by allowing the election to go for-
ward except when the invalidity of the measure "is clear 
beyond a doubt." ( Gayle v. Hamm (1972) 25 Cal. App. 
3d 250, 258 [101 Cal. Rptr. 628].)   

 (1) In the present case, unlike Save Stanislaus, the 
trial court removed the referendum from the ballot. We 
declined to stay the trial court's orders, and election day 
has long since passed. Our present consideration of the 
matter is not constrained by approaching election dead-
lines. 

Nevertheless, Doctors contends we should review 
the trial court's decision using the preelection "compel-
ling showing" standard. We disagree.  [***8]  That stan-
dard only seeks to preserve the rights of the electorate 
until full judicial  [*1307]  consideration of the legality 
of an initiative or referendum measure in an appropriate 
action challenging the legality of the adopted initiative or 



 

referendum. Once our consideration is postelection, 
whether we are confronted with a victorious measure or 
one that never made the ballot in the first place, we sim-
ply determine whether, as a matter of law, the ballot 
measure is valid. (See Citizens for Responsible Behavior 
v. Superior Court (1991) 1 Cal. App. 4th 1013, 1022 [2 
Cal. Rptr. 2d 648].)   

The Merits 

Doctors asserts two reasons why we should reverse 
the judgment and permit the referendum measure to ap-
pear on the ballot at a future election. First, it says the 
Board's action on February 8 constituted legislative es-
tablishment of an EOA, and that such action can be re-
pealed by referendum. Second, Doctors says that even if 
the Board did not establish an EOA directly, it legisla-
tively established the policy criteria for such a zone, and 
that legislative policy can be repealed by referendum. 
Neither contention is correct. 

A. The Statutory Framework . 

Consideration [***9]  of Doctors' contentions re-
quires that we digress to describe in some detail the 
structure established by the EMS Act. The EMS Act 
seeks to accomplish several interrelated goals, not all of 
which are relevant to the present case. (See §  1797.1-
1797.7.) In addition to standardizing the certification 
process for paramedics and emergency medical techni-
cians, the EMS Act seeks "to promote the development, 
accessibility,  [**551]  and provision of emergency 
medical services to the people of the State of California." 
(§  1797.5) "It is the policy of the State of California to 
ensure the provision of effective and efficient emergency 
medical care." (§  1797.6, subd. (a).) 

In order to accomplish these goals, the EMS Act es-
tablishes a statewide Emergency Medical Services Au-
thority (the Authority). (§  1797.100.) The director of the 
Authority shall be a licensed physician. (§  1797.101.) 

[HN3] The EMS Act also provides that "Each 
county may develop an emergency medical services pro-
gram." (§  1797.200.) If a county elects to develop an 
EMS program, it must designate a local EMS agency 
(the local agency). This can be a separate county entity, 
the county health department, a private services adminis-
trator,  [***10]  or a regional joint powers agency. (§  
1797.200.) In the present case, the local agency is the 
county health department. Each local agency is required 
to employ a physician as its medical director, and such 
physician must have "substantial experience in the prac-
tice of emergency  [*1308]  medicine [unless that] re-
quirement places an undue hardship on the county or 
counties." (§  1797.202, subd. (a).) 

The local agency is required to "plan, implement, 
and evaluate an emergency medical services system . . . 

consisting of an organized pattern of readiness and re-
sponse services based on public and private agreements 
and operational procedures." (§  1797.204.) The local 
agency may submit the plan to the Authority for ap-
proval. (§  1797.250.) Among the mandatory subjects of 
the local EMS plan is transportation of emergency medi-
cal patients. (§  1797.76, 1797.103, subd. (c), 1797.70, 
1797.72.) 

Regulation of the right to provide services in a given 
geographical area can promote the public's access to 
emergency medical transportation services. In 1983, the 
EMS Act was amended to permit a "county, upon the 
recommendation of [the] local EMS agency" to "adopt 
ordinances governing the [***11]  transport of a patient 
who is receiving care in the field from prehospital emer-
gency medical personnel . . . ." (§  1797.222.) n3  

 
 

  
n3 Chapter 9.44, County Ordinances, extensively 
regulates ambulance service. Section 9.44.030 es-
tablishes the health department as the local EMS 
agency. Section 9.44.042(A) provides, in part: 
"[T]he local EMS agency shall . . . designate one 
or more . . . exclusive operating areas (hereinafter 
EOAs) within the County wherein all ambulance 
operations are restricted to one provider thereof." 
  

In an effort to further assure provision of emergency 
services, the Legislature also enacted in 1983 a require-
ment that each county establish an EMCC. (Stats. 1983, 
ch. 1246, §  35, pp. 4906-4907 adding §  1797.270.) n4 
The EMCC, appointed by the board of supervisors (§  
1797.272), must review annually the emergency medical 
care offered within the county, including ambulance ser-
vices. (§  1797.274.) Its findings must be reported to the 
Authority and the local agency. (§  1797.276.) In addi-
tion,  [***12]  the EMCC "shall submit its observations 
and recommendations to the county board [of supervi-
sors] . . . on all matters relating to emergency medical 
services as directed by the board . . . ." (§  1797.276.)  

 
 

  
n4 In 1993, section 1797.270 was amended to 
make establishment of the EMCC discretionary. 
(See Stats. 1993, ch. 64, §  7.) 
  

In some circumstances, provision of emergency ser-
vices is best assured by awarding a provider the exclu-
sive right to serve a particular area. In 1984, the Legisla-
ture perceived a threat to the ability of local governments 
to provide for services, including ambulance services, in 



 

this manner. The perceived threat was the holding in 
Community Communications Co., Inc. v. City of Boulder 
(1982) 455 U.S. 40 [70 L. Ed. 2d 810, 102 S. Ct. 835]. 
That case, involving cable television franchises, held that 
local government action was not immunized from federal 
antitrust liability under the "state action"  [*1309]  doc-
trine unless the local government's action was to imple-
ment a "clearly [***13]  articulated or affirmatively ex-
pressed state policy." ( Id. at p. 55 [70 L. Ed. 2d at p. 
821].)   

In order to ensure the ability of local governments to 
limit service providers within a given geographical area, 
the Legislature in 1984 enacted chapter 1349, Statutes of 
1984, creating sections 1797.6, 1797.85 and 1797.224. 
"It is the intent of the Legislature  [**552]  in enacting 
this section and Sections 1797.85 and 1797.224 to pre-
scribe and exercise the degree of state direction and su-
pervision over emergency medical services as will pro-
vide for state action immunity [pursuant to Community 
Communications] under federal antitrust laws for activi-
ties undertaken by local governmental entities in carrying 
out their prescribed functions under [the EMS Act]." (§  
1797.6, subd. (b).) 

Section 1797.224 provides, in relevant part, "A local 
EMS agency may create one or more [EOA] in the de-
velopment of a local [EMS] plan . . . ." n5 An EOA is 
defined as "an EMS area . . . for which a local EMS 
agency, upon the recommendation of a county, restricts 
operations to one or more emergency ambulance services 
. . . ." (§  1797.85.)  

 
 

  
n5 [HN4] Section 1797.224 provides in full: "A 
local EMS agency may create one or more 
[EOA's] in the development of a local plan, if a 
competitive process is utilized to select the pro-
vider or providers of the services pursuant to the 
plan. No competitive process is required if the lo-
cal EMS agency develops or implements a local 
plan that continues the use of existing providers 
operating within a local EMS area in the manner 
and scope in which the services have been pro-
vided without interruption since January 1, 1981. 
A local EMS agency which elects to create one or 
more [EOA's] in the development of a local plan 
shall develop and submit for approval to the au-
thority, as part of the local EMS plan, its com-
petitive process for selecting providers and de-
termining the scope of their operations. This plan 
shall include provisions for a competitive process 
held at periodic intervals. Nothing in this section 
supersedes Section 1797.201." 
  

 [***14]  

We will now put the foregoing statutory provisions 
into the context of the present case: the Board directed 
the EMCC to examine the issue of air ambulance service 
for County. (§  1797.276.) The EMCC recommended 
creation of a large EOA (§  1797.85) that would be ser-
viced exclusively by Medi-Flight, pursuant to the "grand-
father" clause of section 1797.224, without a competitive 
bidding process.  n6 The Board then recommended this 
action to the local agency (§  1797.85) and directed the 
local agency to return to the Board for approval of any 
contract negotiated with Medi-Flight for such services.  

 
 

  
n6 See footnote 5, ante. 
  

 [*1310]  

B. The Board Did Not Create an EOA. 

 (2a) The foregoing detailed discussion of the statu-
tory framework of the Board's February 8 action demo n-
strates the false premise underlying Doctors' first argu-
ment in this appeal, namely, that the Board's action con-
stituted legislative enactment of an EOA. The Board is 
not authorized by statute to establish an EOA; only the 
local agency [***15]  can do so. 

The EMS Act unequivocally establishes that only 
the local agency can establish an EOA. Not only does 
section 1797.224 expressly provide that "a local EMS 
agency" may create such areas, but in the very definition 
of "exclusive operating area" the EMS Act provides that 
it is an area "for which a local EMS agency . . . restricts 
operations to one or more emergency ambulance services 
. . . ." (§  1797.85.) It is apparent that, by requiring the 
EOA decision to be made by the local agency, which is 
in turn required to have a physician as its medical direc-
tor, the Legislature sought to make the EOA decision a 
professional, not a political, determination. 

Doctors contends in the present case, regardless of 
the statutory framework, the Board actually and directly 
established an EOA. Doctors urges us to look at the lan-
guage used by the Board on February 8 and that by the 
director of the local agency in his presentation to the 
Board; assertedly, the agency acted as if it had no author-
ity to exercise its discretion after the Board's "recom-
mendation." Doctors says that, because the local agency 
is the county health department and is obviously under 
the complete control of the Board,  [***16]  the agency 
cannot exercise independent discretion in establishing an 
EOA. However, even if we assume the agency acted as if 
it had little or no discretion to reach a decision at vari-



 

ance with the Board's recommendation, the context of the 
issue before us is statutory authority. 

 (3) (2b) The purpose of a referendum is to repeal a 
lawful enactment by the local governing body; the pur-
pose of an initiative is to enact  [**553]  laws the local 
governing body could enact. (See DeVita v. County of 
Napa (1995) 9 Cal. 4th 763, 775 [38 Cal. Rptr. 2d 699, 
889 P.2d 1019]  [". . . the local electorate's right to initia-
tive and referendum . . . is generally co-extensive with 
the legislative power of the local governing body"].) 
[HN5] The referendum power does not permit the estab-
lishment of a "jury" of the electorate to pass on the legal-
ity of the governing body's action; rather, referendum 
permits the establishment of a "legislature" of the entire 
electorate to pass upon the wisdom of action lawfully 
taken by the governing body.  

Accordingly, if a board of supervisors impermissibly 
usurps the powers of a local agency and actually adopts 
an EOA, that action properly could be  [*1311]   [***17]  
challenged in legal proceedings, not in a referendum. If a 
local agency failed to actually exercise its statutory dis-
cretion, instead blindly approving the EOA recommenda-
tion of a board of supervisors, a petition for writ of man-
damus, not petitions for a referendum, would be appro-
priate. (Cf.  Western Oil & Gas Assn. v. Air Resources 
Board (1984) 37 Cal. 3d 502, 511 [208 Cal. Rptr. 850, 
691 P.2d 606].)  And if a local agency awarded an EOA 
pursuant to the existing-service or "grandfather" provi-
sions of section 1797.224 under circumstances violative 
of that section, a taxpayer or an excluded competitor 
might well have a cause of action, but neither would be 
entitled to address the issue through referendum. (Cf.  
City of Petaluma v. County of Sonoma (1993) 12 Cal. 
App. 4th 1239 [15 Cal. Rptr. 2d 617].)  Simply put, 
unlawful action is addressed in the courts, not in the vot-
ing booth.  n7 (See generally, Cal. Const., art. VI, §  1.)  

 
 

  
n7 We are not confronted in this case with ques-
tions about the exact nature of the "recommenda-
tion" relationship between the Board and the lo-
cal EMS agency. Accordingly, we intimate no 
views on that subject. 
  

 [***18]  

Doctors also argues the statutory scheme contem-
plates binding action when the county recommends for-
mation of an EOA. Doctors cites Western Oil & Gas 
Assn. v. Air Resources Board, supra, 37 Cal. 3d at page 
511, for the proposition that a "recommendation" made 
pursuant to statutory authority may be binding. There, 
the Air Resources Board was required to consider "a 

long list" of factors, including "health effects," in estab-
lishing certain emission standards. (Id. at p. 511.)  Pursu-
ant to statute, standards relating to health effects were to 
be "based upon the recommendations" of the state health 
department. (Id. at p. 506.)   

In considering a challenge to emission standards 
adopted by the Air Resources Board, the Supreme Court 
looked at the history of the statutes involved and the rela-
tive expertise of the Air Resources Board and the health 
department. It concluded that, as to health effects, the 
board was bound by the health department recommenda-
tion, but that the board was to exercise discretion as to 
the remaining considerations in setting an emission stan-
dard.  (37 Cal. 3d at p. 512.)   

Thus, in Western Oil, the court found the Legislature 
had vested a limited [***19]  authority to make a highly 
specialized decision in a body (the health department) 
with a high level of expertise in the area. Although the 
Air Resources Board was required to accept the health 
department's "recommendation" as to health effects, the 
board still had broad discretion in setting the ultimate 
emission standard.  (37 Cal. 3d at p. 512.)   

In the present case, by contrast, Doctors proposes 
that the Legislature intended to invest the Board, a body 
with no medical expertise, with the full  [*1312]  power 
to establish an EOA, contained in a binding "recommen-
dation" to the local EMS agency. Doctors ignores the 
fact that this interpretation of the EMS Act would strip 
from the local agency--the entity with the relevant pro-
fessional expertise (§  1797.202)--all discretion in the 
establishment of an EOA.  n8 Common  [**554]  sense 
and the plain language of the EMS Act cause us to reject 
Doctors' argument. (Cf.  DeVita v. County of Napa, su-
pra, 9 Cal. 4th at p. 773, fn. 3.)  

 
 

  
n8 Appellant also fails to explain why the use of 
"recommendation" in section 1797.85 should dif-
fer so dramatically from the use of "recommenda-
tions" in section 1797.276, where it clearly has an 
"advisory" CONNOTATION: "Every emergency 
medical care committee shall, at least annually, 
report to the authority, and the local EMS agency 
its observations and recommendations relative to 
its review of the ambulance services, emergency 
medical care, and first aid practices [etc.] . . . . 
[The EMCC] shall submit its observations and 
recommendations to the county board . . . and 
shall act in an advisory capacity to the county 
board . . . and to the local EMS agency, on all 
matters relating to emergency medical services as 



 

directed by the board . . . of supervisors." (§  
1797.276.) 
  

 [***20]  

C. The "Recommendation" Is Not Legislative Action 
Subject to Repeal by Referendum. 

 (4) Doctors argues in the alternative that the Board's 
February 8 action, even if construed as merely a permis-
sive "recommendation," constitutes legislative action that 
is the proper subject of a referendum. Once again, we 
disagree. 

[HN6] Mere advisory action by the local governing 
body is beyond the reach of the referendum process. In 
American Federation of Labor v. Eu (1984) 36 Cal. 3d 
687 [206 Cal. Rptr. 89, 686 P.2d 609], proponents of a 
federal balanced budget amendment had collected suffi-
cient signatures to place on the ballot an initiative direct-
ing the Legislature to apply to Congress to call a consti-
tutional convention for the purpose of considering such 
an amendment. Opponents of the initiative petitioned the 
California Supreme Court for a writ of mandamus direct-
ing the Secretary of State to omit the initiative from the 
ballot. ( Id. at p. 694.)   

The court granted the petition: "The initiative power 
is the power to adopt 'statutes'--to enact laws--but the 
crucial provisions of the balanced budget initiative do 
not adopt a statute or enact a law. They adopt, and man-
date the Legislature [***21]  to adopt, a resolution  which 
does not change California law and constitutes only one 
step in a process which might eventually amend the fed-
eral Constitution. Such a resolution is not an exercise of 
legislative power reserved to the people under the Cali-
fornia Constitution." (36 Cal. 3d at p. 694, fn. omitted, 
italics in original.) Similarly, Doctors in this case does 
not seek to repeal any local ordinance.  [*1313]  

Even if, in general terms, a referendum were permit-
ted to repeal a mere "recommendation," this would not 
be the circumstances in which such action would be 
permitted. Such an action here would permit the elector-
ate to accomplish indirectly what it could not accomplish 
directly. [HN7] Where the Legislature has enacted a 
statewide policy and has assigned to a particular local 
body the duty to implement that policy, the Legislature 
thereby places implementation of the statewide policy 
beyond the reach of initiative and referendum. ( Commit-
tee of Seven Thousand v. Superior Court (1988) 45 Cal. 
3d 491, 511 [247 Cal. Rptr. 362, 754 P.2d 708]; see also 
DeVita v. County of Napa, supra, 9 Cal. 4th at p. 776.)   

As we have previously set forth herein, the Legisla-
ture [***22]  expressly declared statewide policy in sec-
tions 1797.5 and 1797.6.  n9 Further, the Legislature 
specifically delegated both the overall creation of EMS 

plans (§  1797.204) and the creation of EOA's (§  
1797.224) to the local agency. The Legislature also spe-
cifically required that the local agency be staffed in a 
manner that would ensure its special expertise to make 
the decisions entrusted to it. (§  1797.202.) In these cir-
cumstances, even if we were to assume "recommenda-
tion" of an EOA constitutes legislative action, the strong 
indication of the Legislature's intent to remove EMS 
planning and implementation from the initiative and ref-
erendum process overcomes the presumption that local 
legislative decisions are subject to initiative and referen-
dum. (See DeVita v. County of Napa, supra, 9 Cal. 4th at 
p. 776.)   

 
 

  
n9 While it is true that the EMS Act does not re-
quire, but instead permits, formulation of a local 
EMS plan, the EMS Act does require that such 
EMS planning, when voluntarily undertaken, 
must be done by prescribed agencies in a pre-
scribed manner. 
  

 [***23]  

Permitting the voters to rescind the Board's recom-
mendation of an EOA would be tantamount to allowing a 
referendum on  [**555]  the EOA itself. We have found, 
however, a clear legislative intent to isolate the EOA 
process from the political will of the electorate. Thus the 
present case is unlike Yost v. Thomas (1984) 36 Cal. 3d 
561 [205 Cal. Rptr. 801, 685 P.2d 1152]. In that case, 
the local government was required to adopt a local 
coastal plan and submit it to the California Coastal 
Commission for approval. However, the local govern-
ment retained wide discretion in adopting the plan, and 
the commission "perform[ed] a judicial function when it 
reviews a local government's [plan]--it determines 
whether the [plan] meets the minimum [statutory] stan-
dards . . . ." ( Id. at p. 572.)  As we have seen, the EMS 
Act does not give the local EMS agency merely the 
power to approve or disapprove an EOA; instead, it vests 
discretion to adopt the EOA in the first instance in the 
local agency. 

The Supreme Court has specifically recognized that 
the Legislature conceives land-use planning as legislative 
action--part of the political process  [*1314]  --and not as 
"something distinct [***24]  from the local legislative 
function, to be performed by an apolitical planning 
commission." ( DeVita v. County of Napa, supra, 9 Cal. 
4th at p. 773, fn. 3.)  In the present case, we reach the 
opposite conclusion: the planning and implementation of 
a local EMS plan has been legislatively entrusted to 
health care professionals. As such, it is not properly the 
subject, directly or indirectly, of the initiative and refer-



 

endum process. (See Yost v. Thomas, supra, 36 Cal. 3d 
at p. 570.)   

DISPOSITION 

The judgment is affirmed. Costs on appeal are 
awarded to respondents. 

Ardaiz, P. J., and Buckley, J., concurred. 
 


